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Author’s Note

Books are born for many reasons. This one emerged as a result of many
years of research and activism, which for me has always focused on envi-
ronmentalism, Native sovereignty, and their intersection. If what the pre-
eminent Indian law scholar Felix Cohen said was true, that Indians are
the United States’ miner’s canary that signals the poison gas of the politi-
cal atmosphere, to extend the metaphor, then in the larger world domi-
nated by the fossil fuel industry all humans have become the miner’s
canary. On a planet with a rapidly changing climate and undergoing what
many scientists believe is the Earth’s sixth mass extinction, the future
of humanity is looking about as bright as it did for American Indians in
1953 when Cohen wrote those words railing against federal Indian policy
(known as termination, which was every bit as menacing as it sounded).
From an American Indian perspective, we'’re all on the reservation now.
In the past few decades it has become crystal clear that, as “the peo-
ple,” our common enemy is the entrenched corporate power of Big Oil
and other toxic industries that buy political influence to protect their own
corrupt interests in collusion with government, all in the name of democ-
racy. This has come at the expense of countless marginalized people world-
wide. In the US, that has always meant Indigenous people, other people
of color, and those having low incomes. The overall goal of this book is
to highlight the importance of building alliances across social and racial
divides. To do this requires an honest interrogation of the history of the
relationships between the environmental movement and Indian country.
In my years of research and writing on American Indian environmen-
tal justice (EJ), I have observed two locations where those conversations
predominantly occur: in academia and in activist spaces. By “activ-
ist spaces,” I am referring to points of contact between activist groups
(such as spontaneous actions or movements, coalitions, and nonprofits),
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governmental agencies in charge of implementing environmental poli-
cies, and business interests those policies may or may not regulate in
the process of development. Academics in environmental studies, Na-
tive studies, and other disciplines educate students on the histories and
principles of E] in different E] communities, but they face a dearth of
literature from which to teach on the topic relative to Indigenous peoples.
Acsimilar lack of knowledge exists within governmental and nongovern-
mental institutions and businesses. People in these organizations might
have access to lawyers trained in federal Indian law, but law is only one
aspect of the EJ world, especially when it comes to Indian country, not to
mention the fact that federal Indian law is a creation of colonial forces and
not particularly designed to deliver justice to Indian people. Lawyers with
expertise in federal Indian law often are also neither versed in environ-
mental justice history or principles nor are aware of other critical work by
historians and other academics that inform E] praxis (that is, the way EJ
is imagined and implementedj.

American Indian activists doing EJ work, however, tend to be quite
knowledgeable about the issues they are working for and the histories that
inform those issues. As a result, they inevitably end up having to educate,
with no additional financial compensation, the various groups they inter-
act with, people with whom they often have contentious rel ationships to
begin with. This points to an in-between space in Indigenous environ-
mental justice orgahizing, where thete is 2 need for education that helps
build the foundation for productive relationships. Thus, a primary goal of
this book is to help fill that gap by providing a broad overview about what
environmental injustice is for American Indians, deseribing what justice
looks like, and proposing avenues to get there, The only book of its kind to
date, myhope is that it will be used not onlyin classrooms butalso by every
organization, institution, and individual that engages with Indigenous
peoples on the protection of the environment and their rights within

it.

NOTE ON TERMINOLOGY

There are numerous terms used to describe and define American Indian

people. Some are mare accurate or appropriate than others, depending on
context. Some are a matter of personal preference, while others are more

legal in nature. As a general rule of thumb, the most appropriate terms
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are specific Native nation names, such as Lakota, Diné (aka Navajo), or
Anishinaabe, But when referring to American Indians collectively, the

older terms “American Indians,” “Indians,” and “tribes” are terms used

in federal legal parlance, and tribal nations and individuals often still
use these terms. “Native American” is more contemporary and also used
in legal contexts, but many Native people prefer simply “Native” in ad-
dition to their specific tribal names, Native people often also prefer the
term "nation” to “tribe,” since “tribe” can imply cultural inferiority, while
“nation” invokes Indians’ historical, preinvasion self-determination and
governing systems. The terms “Indigenous” and “fourth world” signal
originality to place and also provide context for a more global category of
people who share similar struggles against states. Accou nting for these
complexities, the terms are used interchangeably throughout the text.

When discussing specific American states, except where naming specific

states (such as Washington State), “state” (lowercase s is used to dis-

tinguish the individual state from “State” (capital 8) meaning the US
nation-state.



INTRODUCTION

The Standing Rock Saga

We are unapologetically Indigenous, we embody resistance,
everything we do from eating rubber bullets for breakfast to holding
our frontline has been done in a manner that is nothing but spiritual.

—RED WARRIOR CAMP COMMUNIQUE, DECEMBER IS5, NOHQH

As things often do in Indian country, it began with a story, this one a
prophecy. Ancestors of today’s Lakota, the people of Oceti Sakowin, had
for generations warned about a black snake that would slither across the
land, bringing destruction to the Earth and her people. The day represen-
tatives for Energy Transfer Partners entered the council chambers of the
Standing Rock Sioux Tribe on September 30, 2014, to present plans for
the Dakota Access Pipeline (DAPL), it perhaps came as no surprise to the
tribal council that another pipeline was threatening Lakota lands. Other
Lakota bands, Plains tribes, and white ranchers and farmers were, after
all, already fighting the Keystone XL Pipeline. But nobody that day could
have predicted the debacle the DAPL would turn into—the extremes to
which Energy Transfer Partners (ETP) would go to put down tribal op-
position to the project, beginning with CEO Kelsey Warren’s lie that the
tribe had not registered their dissent to the project early enough, and that
if they had, the pipeline could have been rerouted. Or the human rights
abuses by ETP’s private security firms and militarized state police that
would bring United Nations observers to the protest camps. Or the level
of support the tribe would receive for a cause millions of people around
the world found to be righteous. Then again, maybe they could have.
The startling truth is that there are 2.4 million miles of black snakes
in the United States. These pipelines convey more crude oil, gasoline,
home heating oil, and natural gas than any other country in the world.?
Of the total miles, 72,000 are dedicated to crude. Pipelines are “an
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extremely safe way to transport energy across the country,” says the oil
industry’s Pipelinetor.com, claim ing they are generally considered safer
than truck or rail transport. Yet hundreds of pipeline leaks and ruptures
occur each year, with consequences that range from relativel

catastrophic. And with the pipeline infrastructure aging, critics warn
about increasing risk of accidents.

y benign to

Pipelines are so ubiquitous and normalized in the American politi-
cal (and actual) landscape that they aren't even heavily regulated. While
numerous federal and state agencies oversee

some aspects of the pipeline
infrastructure, most g

overnment monitoring and enforcement is con-
ducted through a small agency within the Department of Transporta-
tion called the Pipeline and Hazardous Materials Safety Administration,
PHMSA (“fimsa”) for short. The agency’s mandate requires that only 5
percent of natural gas lines and 44 percent of all hazardous liquid lines
be subject to rigorous and regular inspection cri

teria. The rest are in-
spected less often.’

So when Energy Transfer Partners initiated the permitting and con-
struction process, it was business as usual, The pipeline—i,172 miles
long and spanning four states—was designed to connect Bakken Oil

Field crude to an ol field tank farm in llinois, flowing 470,000 barrels

per day. It's hard to say if ETP was caught off guard when they encoun-
tered a dramatic groundswell of protest in 2016. Not that there hadn't
been indications of the possibility of a backlash: in 2015, farmers in lowa
registered their dissent against the project with letters to the lowa Utili-
ties Board. The following vear a lawsuit was Hled by thirty lowans con-
testing the state’s granting eminent domain to ETP, At the same time,
opposition to the Keystone XL Pipeline had become so high profile. due
to the cross-sectional organizing of many diverse groups, that Presi

dent
Barack

Obama had rejected Keystone's permit, sealing its fate in 2015,
Pipeline protests were nothing new, given that the history of pipeline op-
position goes back to at least 1968 with the building of the Trans-Alaska
Pipeline System, and the battle against the Trans-Alaska Pipeline is still
considered the biggest pipeline battle in history.* What took ETP by sur-
prise, however, was the Obama administration's order to halt the DAPL
project in December 2016 as the result of a massive grassroots resistance

movement that mobilized millions of people in the United States and
beyond.
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The resistance movement, organized around the hashtags #NoDAPL,
#Mniwiconi, #Waterislife, and #Standwithstandingrock, officially began
in April 2016 when a small group of women from the Standing Rock
Sioux Tribe (SRST) set up camp and named it Camp of the Sacred Stones,
or Sacred Stone Camp.’ The idea was to monitor pipeline construction
while registering tribal dissent in a tangible way and, they hoped, to stop
the project. SRST had known about the DAPL project since at least 2014
when Energy Transfer Partners conducted their first meeting with the
tribal council. As reported by the Bismarck Tribune, an audio recording
from September 30 documents the first meeting between ETP and the
tribal council in which the company outlines its planned route less than
a mile from the reservation boundary and crossing under the Missouri
River at Lake Oahe. The council argued that while the route was not
within current reservation boundaries, it was well within the boundaries
acknowledged in the 1851 Treaty of Fort Laramie, and the treaty of 1868.
The council expressed its concern about the potential of desecrating sa-
cred sites and the danger of contaminating the community’s water supply
in the event of a pipeline rupture. The tribal council informed company
representatives at the meeting that in 2012 they had passed a resolution
opposing all pipelines within the treaty boundaries.

Even more significant, ETP did not mention that an earlier proposal
had the pipeline crossing the Missouri River north of Bismarck (some
seventy miles away), as documented by a map included with other docu-
ments provided to the North Dakota Public Service Commission (PSC) as
part of the permitting process. The same document shows that a change
to the route was made in September, the same month as the meeting
with the tribal council. A permit for that route had been rejected by the
Army Corps of Engineers (ACE) after an environmental assessment con-
cluded that among other consequences, it posed too great a risk to wells
that served Bismarck’s municipal water supply.” This led to a charge of
environmental racism by the Standing Rock tribal council, a claim the
PSC dismissed. On July 27, 2016, SRST filed a lawsuit against the Army
Corps, claiming multiple federal statutes were violated when it issued
permits to ETP.® And a carefully orchestrated campaign to discredit the
Standing Rock Sioux Tribe emerged, backed by fossil fuel interests in a
state whose political machine is heavily influenced by industry money
and where 9o percent of the population is white.
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Meanwhile, back at Sacred Stone Camp, people kept coming. By late
August there were thousands of people at what was bein g referred to gen-
erally as Standing Rack, and new camps were popping up. Sacred Stone,
Oceti Sakowin, and Red Warrior were the three primary camps people
came to. Hundreds of tribal nations in the United States sent

their sup-
port, financial and otherw

ise, and messages of encouragement poured
in from Indigenous and non-Indigenous communities all over the world.
Oceti Sakowin came to be the central gathering place for new arrivals,
who were visually greeted by the dozens of tribal nation flags that re-
gally lined the road of the main entrance. People brought donations of
firewood, tents, construction materials, clothing, sleeping bags, and
anything and everything needed for life in the camps. Kitchens staffed
with volunteers fed the masses with donated food. The demonstrators
refused the term “protestors,” referring to themselves instead as “water
protectors,” and their main organizing principle was peaceful prayer and
ceremony. “Mni Wiconi” was their mantra, meaning "Water is life” in
the Lakota language. Drugs, alcohol, and weapons were banned in the
camps. Although violence was strictly eschewed, civil disobedience was
embraced; people put their bodies in the way of the construction path,
locked themselves to heavy equipment, and got arrested.

As remarkable as the gathering was, few outside Indian country or the
environmental movement were initially aware of what was happening in
North Dakota. The mainstream press had turned a blin

1d eye—until the
violence began. On September 3, 2016 {Labor Day), as people attempted

to block the digging up of a sacred site, ETP brought in a private security
firm armed with approxim ately eight attack dogs and mace. The security
personnel sprayed people directly in the face and eves and pushed the
dogs to bite people. One dog was unleashed and ran into the crowd in at-
tack mode.” At least five people and a horse were bitten, and around thirty
people were injured by the chemical spray. Images and video of the dog
attacks went viral on social media, thanks to the handful of journalists
at the site, particularly Amy Goodman of the popular program Denioc-
racy Now!, for whom an arrest warrant was later issued by the Morton

County Sheriff's Department. Footage of 2 German shepherd with its

mouth covered in blood was viewed by millions of people. The mayhem

and viciousness of attacks on American Indians was a chilling reminder
of a history of brutality used against the Lakota Sioux by the US military
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in the staunch defense of their lands and freedom, and the dog attacks
evoked the history of Christopher Columbus’s savage rampage and geno-
cide against the Arawaks on Hispaniola in which dogs were used. After
that day the world started paying attention to the #NoDAPL movement at
Standing Rock.

Instead of discouraging people from coming into what was increas-
ingly turning into a risky situation, the Labor Day incident attracted even
more people to the encampment as Standing Rock began currying wide-
spread favor in the media. SRST tribal chairman Dave Archambault Jr.
came to be the most recognizable face in what had grown into a global
movement. Archambault (and other Lakota people like LaDonna Brave
Bull Allard and Dallas Goldtooth) suddenly had a public platform to tell
their stories, which described a long line of violent depredations against
the seven nations of the Oceti Sakowin (literally “Seven Council Fires”),
the Great Sioux Nation’s traditional name for themselves. These accounts
include centuries of genocidal policies, treaty violations, illegal land sei-
zures, and environmental catastrophes perpetrated by the US settler
government. The creation of Lake Oahe itself is one such environmental
catastrophe against the Standing Rock people. Under the Pick-Sloan Mis-
souri River Basin Program, the Lake Oahe Dam was one of five dams
built in Oceti Sakowin treaty territory. Completed in 1962, the lake cre-
ated by the dam destroyed more Native land than any other water project
in the US, eliminating 9o percent of timberland on the Standing Rock
and Cheyenne Sioux reservations and the loss of much grazing and ag-
ricultural land."® Altogether, the nations lost 309,584 acres of vital bot-
tomlands and more than one thousand Native families were displaced
without their consent. In the words of Kul Wicasa Lakota scholar Nick
Estes, “Entire communities were removed to marginal reservation lands,
and many more were forced to leave the reservation entirely.”"

On one hand, the Dakota Access Pipeline was only the most recent
intrusion into the Standing Rock Sioux’s lands and sovereignty. On the
other, it represented a breaking point, the final straw in which SRST sent
the message that they would not tolerate the further desecration of their
treaty lands and the potential contamination of their water—especially
for the sake of profits of a fossil fuel conglomerate and for which the tribe
would see no benefits whatsoever. Proponents of the DAPL argued that
because the pipeline did not cross reservation boundaries, and because
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the company conducted a meeting with the tribal council, the Army
Corps’ permit was in compliance with the law. But SRST contended that
the territory within the original treaty boundaries, which covers a far
larger area than the current reservation boundaries, was legally subject
to a more extensive environmental study than had been done.” The coun-
cil also argued that the tribe should have been consulted much earlier
and more thoroughly, especially given the presence of traditional burial
grounds and Lake Oahe as the Primary source of drinking water for the
reservation.?

SRST consistently maintained that all they wanted was for an EIS,
an environmental impact statement, to be performed and the pipeline
rerouted away from the lake. Their legal team, the iconoclastic non-
profit Earthjustice, continually filed motions designed to halt construc-
tion, force the EIS, and push the Army Corps to deny the easement for
the lake crossing. The court and even other departments of the federal
government responded with a joint request for ETP to voluntarily halt
construction, which the company declined to heed

a federal district court in Washington, DC, ordered th

porarily cease construction, but the company ignored
continued.’

On September 16
€ company to tem-
the order and work
On October 10 another joint statement was issued by the
three federal departments—the Army Corps, the Department of Justice,

and the Department of the Interior—repeating requests for a voluntary

stoppage.’® Still, the work continued. While the tribal council wrangled
with lawyers, courts, and federal agencies, water protectors on the ground
continued to put their bodies in the way of construction, and tensions
mounted. Observers pointed out that instead of following their mandate
to protect the public, the Morton County Sheriff’s Department, becor-
ing increasingly militarized, was in reality protecting Energy Transfer
Partners pipeline project. And then the standoff at Standing Rock took a
shocking turn for the worse.

Construction crews, whose drill pad was on a bluff adjacent to the
Oceti Sakowin encampment, had drawn closer to the Lake Oahe crossing,
A group of water protectors had set Up a new camp—with tipis, tents, a
small kitchen, and a sweat lodge—directly in the crew’s path and block-
aded the main road in and out of the area. They named it the 1851 Treaty
Camp, in commemoration of the original Fort Laramie treaty. Media re-
ports said the camp was on private land that the Dakota Access Pipeline
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had recently purchased, but water protectors asserted it was unceded
treaty land, land that had been wrongfully taken to begin with."” A state-
ment issued on October 24 by Mekasi Camp-Horinek, an Oceti Sakowin
camp coordinator, read, “Today, the Oceti Sakowin has enacted eminent
domain on DAPL lands, claiming 1851 treaty rights. This is unceded land.
Highway 1806 as of this point is blockaded. We will be occupying this
land and staying here until this pipeline is permanently stopped. We need
bodies and we need people who are trained in nonviolent direct action.
We are still staying nonviolent and we are still staying peaceful”® Three
days later, on October 27, the militarized police conducted a violent sweep
of the camp, with more than three hundred officers from five states in rigt
gear and aided by eight all-terrain vehicles, five armored vehicles, two he-
licopters, and numerous military grade Humvees.? Several live Facebook
feeds captured police using high-tech sound weapons (known as Long
Range Acoustic Device, or LRAD), tasers, beanbag guns, pepper spray,
concussion grenades, and batons; and snipers were reportedly seen on
the armored vehicles.? One horse was shot and later had to be put down.
Police alleged that water protectors set fires to several vehicles and a bull-
dozer, that a Molotov cocktail was thrown at them, and that a woman
fired three shots at police; claims that were unsubstantiated by any of the
videos. The violence lasted several hours, and at the end of the day 141
people had been arrested and many people were injured, some severely.
Ironically, the same day Ammon and Ryan Bundy were acquitted of
charges in the armed takeover of the Malheur Wildlife Refu ge (formerly
the Malheur Indian Reservation) in January zo16. Commentators noted
the disproportionate use of police violence against the Standing Rock wa-
ter protectors, compared to the way the Malheur situation was handled.?
Indian people recalled the chilling paralle! of militarized violence in 1973
during the seventy-one-day siege at Wounded Knee in South Dakota.
The numerous videos captured on October 27 went viral, further gal-
vanizing the world’s attention and support for Standing Rock's cause.
The violence, however, didn't end there. On the evening of November 20,
police again attacked peaceful water protectors with rubber bullets, tear
gas, and mace after they altempted to remove a police blockade on High-
way 1806. The viclence became potentially lethal when police sprayed the
crowd with a water cannon in the subfreezing temperatures. One young
woman, Sophia Wilansky, was hit with an explosive device that nearly
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blew her arm off. Legal observers with the National Lawyers Guild said
that numerous people lost consciousness after being shot. More than one
hundred people were hurt and many were hospitalized, and there were
speculations that the water cannon was mixed with mace. An elderly
woman went into cardiac arrest and was revived on the scene. 2

Throughout the months of the Standing Rock standoff, President
Obama had remained mostly silent, aside from one interview with
NowThis News on November 1, where he said, “We are monitoring this
closely. I think as a general rule, my view is that there is a way for us to
accommodate sacred lands of Native Americans. | think that right now
the Army Corps is examining whether there are ways to reroute this pipe-
line.™™ Meanwhile, an extremely contentious presidential eléction was
just a few days away, with polls favori ng the Democrat, Hillary Clinton.
Clinton had also been silent on the Standing Rock issue but finally is-
sued a statement on October 27, the same day as the 1851 Treaty Camp
incident and the Bundy decision. The only reason she said anything at all
was because a contingent of Native youth stormed her campaign office
in Brooklyn, New York, demanding some kind of acknowledgment. The
statement was not what the #NoDAPL activists had hoped for. In a scant
four sentences, Clinton said that “all voices should be heard” and that all
parties involved needed to “find a path forward that serves the broadest
public interest.”* Indian country viewed Clinton’s position as no less than
a tacit endorsement for the DAPL project, or in the words of one commen-
tator, “a crock."™ As for the Republican candidate, Donald Trump, while
he made no official statement, it was widely presumed what a Trump
presidency—as outlandish as it seemed at the time—would mean for the
DAPL: green lights all the way. It had been well publicized that Trump
was an investor in Energy Transfer Partners, and that ETP had also do-
nated a lot of money to the Trump campaign. It was, however, a matter of
speculation about how a Clinton presidency would handle the DAPL. But
then on Tuesday, November 9, the unthinkable happened, and Trump
was elected president.

A few days after the election, with more than half the country in
shock (especially Indian country and their allies in the environental
movement), Energy Transfer Partners CEO Kelsey Warren appeared on
CBS News, breaking his own silence on the pipeline controversy. Nat-
ing that the pipeline was already 84 percent complete, Kelsey expressed
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that he was “100 percent confident” that the Trump administration would
grant the contested easement and get the project completed. It was a bitter
pill, yet no reasonable person could argue against it being probably true.2®

But on December 4 the DAPL roller coaster took another surprising
turn—the one that caught ETP off guard—when the Army Corps an-
nounced it would not grant the permit for the lake crossing. It clearly
seemed to be a major victory for Standing Rock. The corps said that after
discussions with the tribe and the company, more work was necessary,
and that “the best way to complete that work responsibly and expedi-
tiously is to explore alternate routes for the pipeline crossing.” This could
best be accomplished, the Army Corps said, through engaging full public
input and analysis and an environmental impact statement “that could
aid in future showdowns with President-elect Donald Trump’s incoming
administration.””

The #NoDAPL movement could bask for a moment in the glow from
that victory. It was fragile, however, with the looming threat of what a
Trump administration would bring, and everyone, especially water pro-
tectors, knew it wouldn’t be good. Reality set in when Trump took office
and within days started signing executive orders. One executive order af-
ter another, sometimes several a day, came for the first several weeks of
his presidency, signaling his intention to make good on some of his more
controversial campaign promises, like banning and deporting undocu-
mented immigrants, building a border wall, and overturning the Afford-
able Care Act, among many others. Reviving the Dakota Access Pipeline
was at the top of his list when on January 24, 2017, his second day in
the White House, he signed a presidential memorandum “regarding con-
struction of the Dakota Access Pipeline” and authorized both the Dakota
Access Pipeline and the Keystone XL Pipeline.?® The memorandum itself
had no legal teeth to overturn the Army Corps’ decision to order an EIS
but did make clear the administration’s pro-fossil-fuel agenda and inten-
tion to move the project forward. Two weeks later the environmental re-
view had been canceled and the easement was granted by the Army Corps.

Attempts to evict the water protectors from the #NoDAPL encamp-
ments began in November. The evictions were supported by the Morton
County Sheriff’s Department, the Army Corps of En gineers, the Standing
Rock tribal council, and. eventually, the Bureau of Indian Affairs. Dead-
lines were set and changed. Given that the winter had brought abundant
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snow and that the camps were in a known floodplain, officials were con-
cerned about the impact of the snowmelt. Newly elected governor Doug
Burgum ordered a final date, February 22. Under the supervision of hun-
dreds of armed police, one hundred fifty or so of the people who remained
at Oceti Sakowin ceremoniously marched out of camp, while fires burned
wooden structures in the background and people drummed and sang
prayer songs. A stalwart group of forty-six unarmed water protectors held
their ground and the following day were arrested at gunpoint. The same
day at a White House press conference, in response to a question about
why the president hadn’t yet intervened to try to negotiate a solution be-
tween Standing Rock and Energy Transfer Partners as promised, press
secretary Sean Spicer stated that the president had “been in contact with
all parties involved, . . . working and communicating back and forth,"®
Chairman Archambault responded that the claim was “absolutely false™
there had been no contact despite repeated requests for meetings with
the Trump administration—just one in a myriad of “alternative facts” the
new administration immediately became known for.

Although on the surface it appeared that the #NoDAPL movement was
defeated in the wake of a hostile Trump administration, water protectors,
Standing Rock Sioux Tribe, and Indian country more broadly claimed
the nearly yearlong protest movement as a victory on many fronts. For
one thing, it was the ground for a ceremonial reunification of the Seven
Council Fires—including a revival of the term “Oceti Sakowin"—in a
way that hadn't occurred since the Battle of the Little Big Horn. And it
brought more than three hundred tribal nations together in solidarity for
Standing Rock's cause and for environmental justice throughout Indian
country. Beyond that, it was widely acknowledged by scholars and other
commentators as the most significant Indigenous protest in recent US
history. As part of the climate justice movement. it arose spontanesusly
and on the heels of the Idle No More movement and the less success-
ful Occupy movement a few years earlier. By comparison, the last Native
resistance movements of major consequence occurred in the 196os and
early "7os, beginning with the Fish Wars in the Pacific Northwest (approx-
imately 1964—74) and the Alecatraz Island occupation of 1969~71, Then,
the Trail of Broken Treaties and takeover of the Bureau of Indian Affairs
building in 19772 and the seventy-one-day armed siege of Wounded Knee
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in 1973, while viewed as militant and violent, nonetheless contributed to a
growing national consciousness about the United States’ pattern of injus-
tice toward American Indians. Collectively those actions led to sweeping
changes in federal Indian policy, which included the Boldt Decision of
1974 (reaffirming tribal treaty rights) and Public Law 93-638, the Indian
Self-Determination and Education Assistance Act of 1975. These and
many more progressive legislative acts and court decisions constituted a
reversal of previously oppressive federal policy and accorded new respect
for government to government relationships between the United States
and tribal nations, however imperfectly implemented.

Those previous victories happened amid a social revolution that re-
sulted in new levels of enfranchisement for a number of historically mar-
ginalized people. Half a century later, the gains made during the civil
rights era (approximately 1954-68) became threatened as a result of a
growing conservative backlash during the Reagan years—and intensified
despite eight years of an African American presidency—reaching star-
tling proportions during the Trump campaign. Two decades of neoliberal
policies under Democratic and Republican leadership led to the worst
economic recession since the Great Depression. The subprime mortgage
debacle and bank bailouts, ever-widening gaps in wealth and income, loss
of the American manufacturing base and rampant offshoring of previ-
ously American-held jobs, and a health-care crisis became fertile ground
for a blame game that pitted economically struggling people against each
other. Renewed racial tensions evidenced in particular by disproportion-
ate incarceration of people of color and rampant police brutality led to
new movements like Black Lives Matter, while right-wing operatives like
Donald Trump, the so-called alt-right, and a Republican-controlled Con-
gress, were widely perceived as stoking the flames of xenophobia and
racism. “Trumplicans” (Trump Republicans) seized power by promising
extreme market fundamentalism reliant on fossil fuels, an authoritarian-
ism that would have made Richard Nixon proud, and a toxic rejection of
what they referred to as “political correctness,” which was really just a
dog-whistle invoking their hatred of Democratic values. Shored up by a
disdain for the media and a loose relationship with the truth, the Trump
administration was on a collision course with Standing Rock and served

as little more than a thinly disguised sponsor for the Energy Transfer
Partners’ Dakota Access Pipeline.
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Itis no surprise that the #NoDAPL movement would spring up in In-
dian country. In the big picture, after all, it was just one more assault on
the lands, resources, and self-determination of Native peoples since the
beginning of American settler colonialism. As the Standing Rock story
illustrates, the assaults have never ended. It also illustrates the trend in
the past couple of decades of the uniting of the environmental movement
with Indigenous peoples’ movements all over the world, something that
hasn’talways been the case. Environmentalists recognize that the assaults
on the environment committed by relentless corporate “extractivism” and
development are assaults on the possibility for humans to sustain them-
selves in the future. They recognize that in some ways, what happened to
the Indians is now happening to everybody not in the 1 percent.

This book is not about Standing Rock—but it takes Standing Rock
as an excellent example of what environmental injustice in Indian coun-
try looks like. It starts from the assumption that colonization was not
just a process of invasion and eventual domination of Indigenous popu-
lations by European settlers but also that the eliminatory impulse and
structure it created in actuality began as environmental injustice. Seen
in this light, settler colonialism itself is for Indigenous peoples a struc-
ture of environmental injustice. As this book will argue, however, the
underlying assumptions of environmental injustice as it is commonly
understood and deployed are grounded in racial and economic terms and
defined by norms of distributive justice within a capitalist framework.
Indigenous peoples’ pursuit of environmental justice (EJ) requires the
use of a different lens, one with a scope that can accommodate the full
weight of the history of settler colonialism, on one hand, and embrace
differences in the ways Indigenous peoples view land and nature, on the
other. This includes an ability to acknowledge sacred sites as an issue
of environmental justice-—not merely religious freedom—and recognize
and protect sites outside the boundaries of reservation lands or on ab-
original lands of nonfederally recognized tribes. Overall, a differentiated
environmental justice framework—we could call this an “Indigenized”
EJ—must acknowledge the political existence of Native nations and be
capable of explicitly respecting principles of Indigenous nationhood and
self-determination.

These principles of nationhood and self-determination are plainly ev-
ident in the ways Native peoples have always fought to defend and remain
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on their lands and the life those lands give them. From the intrusions of
the earliest colonists into Native gardens, to the havoe wreaked by rail-
roads and the imposition of reservation boundaries, to today’s pipeline
and fracking conflicts, Indigenous peoples have been forced into never-
ending battles of resistance. As the #NoDAPL movement made clear
through the slogan “Water is life,” Native resistance is inextricably bound
to worldviews that center not only the obvious life-sustaining forces of the
natural world but also the respect accorded the natural world in relation-
ships of reciprocity based on responsibility toward those life forms.® The
implicit question this book asks is what does environmental justice look
like when Indigenous peoples are at the centerd

To that end, this book proceeds in eight chapters that identify Indig-
enous approaches to conceiving of environmental justice, Having laid the
foundation with the Standing Rock story, it views environmental justice
and injustice from a variety of angles, taking a view on the history of
American Indians' relationship with the US as an environmental his-
tory. It uncompromisingly exposes the roots of white supremacy not only
at the governmental level but even within the envitonmerital movement
itself, ultimately for the purpose of building effective alliances around is-
sues of common concern. It recounts numerous examples of how Native
and non-Native peoples are working together to build those partnerships,
and the importance of women to these efforts, and takes you orl a jour-
ney to Southern California to tell a story about how one coastal sacred
site and iconic surf break were simultaneously saved as a result of suc-
cessful coalition building and recognition of the sacred site’s importance,
Finally, the book looks for a way forward for environmental justice in
Indian country by identifying positive trends and innovative ways com-
munities are rallying together to build a more sane future in the face of
relentless corporate power, an entrenched fossil fuel industry, and its col-
lusion with the US State,

The most I hope to accomplish is to scratch the surface of what envi-
ronmental justice means in Indian country, in terms of academic theory,
activist praxis, and where the two meet in the formulation of government
policies at all levels. It is a daunting (and humbling) task in which this is
but one possible starting point; it is undoubtedly incomplete and imper-
fect, but one that 1 hope scholars more accomnplished than [ will expand
and build upon in time,



CHAPTER ONE

Environmental Justice Theory
and Its Limitations for Indigenous Peoples

You are now in a country where you can be happy; no white man shall
ever again disturb you; the Arkansas [River] will protect your southern
boundary when you get there. You will be protected on either side; the
white shall never again encroach upon you, and you will have a great
outlet to the West.

As long as water flows, or grass grows upon the earth, or the sun
rises to show your pathway, or you kindle your camp fires, so long shail
you be protected from your present habitations.

—PRESIDENT JAMES MONROE'S SPEECH

TO THE CHEROKEES, 1817

HISTORY, ORIGINS, AND DEFINITION OF ENVIRONMENTAL JUSTICE

“Environmental justice” did not enter common vernacular until the mm,nE
1980s. In 1982, when a landfill designed to accept PCBs (polychlorinated
biphenyls, a highly toxic by-product of the chemical industry) was pro-
posed to be placed in Warren County, North Carolina—a predominantly
low-income African American community—it sparked a massive protest
to try to stop the project. The protest failed to stop the dumping, but it
stands nonetheless as a defining moment in the environmental move-
ment and is generally hailed as the birth of the environmental justice
movement. It was not the first incident of minority communities resist-
ing exposure to hazardous environmental conditions. In the early 1960s,
for example, Cesar Chavez organized Latino farmworkers to improve
their working conditions, including protection from toxic insecticides. In
1968 black residents in West Harlem, New York, waged an unsuccessful
campaign against siting a sewage plant in their community. Many more

35
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examples can be named, but it was the Warren County protests that gal-
vanized national attention, leading to claims that the proliferation of toxic
facilities in communities of color was environmental tacism. Citizen
groups from poor minerity communities began forming beyond North
Carolina; they believed they were being targeted by polluting industries,
resulting in high rates of environmentally related illnesses.!

The Warren County incident led initially to several foundational stud-
ies designed to uncover the veracity of the claims being made by com-
munities. In the first of the studies, commissioned by Congress, thanks
to the influence of Democratic representative Walter Fauntroy, delegate
to the House of Representatives from the District of Columbia, the US
General Accountability Office confirmed that blacks made up the major
ity of the population in three of the four communities in a region where
four off-site hazardous waste landfills were located (EPA Region Four,
consisting of Alabama, Florida, Georgia, Kentucky, Mississippi, North
and South Carolina, and Tennessee).?

In 1986 two cross-sectional studies were condiicted to determine to
what extent African Americans, Hispanic Americans,

Aslan Americans,
Pacific islanders,

and Native Americans were exposed to uncontrolled
toxic waste sites and commercial hazardous waste facilities in their com-
munities. Those two studies—the first national studies of their kind—
were brought together in another study in 1987, Toxic Wastes and Race
in the United States: A National Report on the Racial and Socio-Econ
Characteristics of Communities with Hazardous Waste Sites, which origi-
nated from the United Church of Christ's Commiission for Racial Justice
(CR]). led by Ben Chavis. The fndings revealed

omiic

» among other things,
the smoking gun: while socioeconomic status was implicated in
hazardous waste facilities, race was the most significant variable, and
three of every five black and Hispanic Americans and approximately
half of all Asians, Pacific Islanders, and American I
munities with uncontroll
recommendations,

siting

ndians lived in com-
ed toxic waste sites.’ Among the report’s many
it urged the US president to issue an executive order

mandating federal agencies to “consider the impact of current policies

and regulations on racial and ethnic communities” and for the Environ-
mental Protection Agency to establish

an Office of Hazardous Waste and
Racial and Ethnic Affairs.

It made sense that these early studies would emerge from the African
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American community, given their leadership in the civil rights move-
ment. It was a good and necessary start to articulating this new envi-
ronmental justice movement, as the studies addressed long-standing,
life-threatening problems in communities plagued by centuries of exploi-
tation and marginalization. And they laid a solid foundation for other
marginalized communities to build upon. What was true about the early
research, however, was that as the Toxic Wastes and Race study exempli-
fied, their predominant focus on the effects of siting of noxious facilities
provided only a narrow window into how environmental racism played
out in communities of color. But racial and ethnic minorities were be-
ing environmentally—and economically—exploited in ways that didn’t
involve incinerators or dumps. Between 19 65 and 1971, for example, un-
der the leadership of Cesar Chavez, Mexican farmworkers in California
launched a historic resistance movement to organize a union not only in
the interest of raising wages and improving working conditions but also
to combat pesticide abuse, which was notorious for making workers sick.
As leading environmental justice scholar Laura Pulido shows, the farm-
workers’ struggle brought together multiple issues that tied economic
and political exploitation together with environmental abuse to show
how hegemonic relationships disempower marginalized communities in
many seemingly disparate but inevitably connected ways. As she writes,
by fully appreciating the conditions mﬁpnglsm the lives of minorities
and their precarious economic circumstances, it becomes apparent how
new social movements and the environmental concerns of people of color
differ dramatically, resulting in the need for a new understanding of
environmentalism.*

The narrow focus of the early EJ research on the location of toxic and
hazardous waste sites was only the beginning point for EJ research, and
as it evolved, so would the nuances of the research. Important distinctions
were yet to be made, such as how experiences varied across racial and eth-
nic minority groups (as the California farmworkers case demonstrates).
It would become apparent that collapsing environmiental discrimination
against people of color inte one monolithic group elided the experience
of Indigenous peoples who had been undergoing environmental devasta-
tion of a particular, genocidal kind. For one thing, as the Toxic Wastes and
Race study makes visible, it couldn’t account for the ways Native Ameri-
cans were being poisoned by uranium mine tailings in the hundreds of
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abandoned mines on and near reservations, the contaminated water the
mines created, and how many had died as a result of uranium mining
during the Manhattan Project era. Nor could collapsing all racial and eth-
nic minority groups’ EJ experiences into one account for the ways forced
displacement and assimilation over hundreds of vears had disrupted tra-
ditional food systems to such an extent that chronic health problems and
lower life expectancies in Native American and Native Hawaiian commu-
nities would be attributed to it. Or the ways foreign invasion and military
occupation in Hawaii had rendered large swaths of land—including an
entire island—not only off limits to Native Hawaiians but totally unin-
habitable for generations to come.

Although the early studies initiated the important work of underscor-
ing the ways in which environmental issies overlap with racial issues,
the early studies also made visible wounds that had been festering for
decades in communities of color and identified envirenmental justice
as a civil rights issue, It wasnt until 1991, when the Commission for
Racial Justice sponsored a landmark gathering, the first People of Color
Environmental Leadership Summit in Washington, DC, that the first in-
klings of indigenized environmental justice could be seen. The summit

produced a visionary document titled Principles of Environmental Justice.
[ts preamble reads:

We, the people of color, gathered together at this multinational
People of Color Environmental Leadership Summit, to begin to
build a national and international movement of all peoples of color
to fight the destruction and taking of our lands and communities,
do hereby re-establish our spiritual interdependence to the sacred-
ness of Mother Earth; to respect and celebrate each of our cul-
tures, languages and beliefs about the natural world and our roles
in healing ourselves; to ensure environmental justice; to promote
economic alternatives which would contribute to the development
of environmentally safe livelihoods; and to secure our political,
economic and cultural liberation that has been denied for over
500 years of colonization and oppression, resulting in the poison-
ing of our communities and land and the genocide of our peoples,
do affirm and adopt these Principles of Environmental Justice.
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As the language suggests, the seventeen-point proclamation repre-
sented a greater level of inclusion for Indigenous concerns than the pre-
ceding studies had, framing environmental justice in terms of colonial
histories and oppressive political domination, even reflecting an Indig-
enous worldview by recognizing “our spiritual interdependence to the
sacredness of Mother Earth.” Specific to Indigenous peoples, principle
eleven claims that *environmental justice must recognize & special le-
gal and natural relationship of Native Peoples to the U.S. government
through treaties, agreements, compacts, and covenants affirming sov-
ereignty and self-determination,” and principle fifteen, “Environmental
justice opposes military occupation, repression and exploitation of lands,
peoples and cultures, and other life forms.” It was a big step forward
in recognizing the distinctions between Indigenous populations and all

others, necessary in framing legal approaches to environmental justice—
a goal that has yet to be fully realized.

THE LEGAL LANDSCAPE OF EJ

The concept of environmental justice began finding its way into the
federal regulatory terrain with the help of the Congressional Black Cau-
cus. Since its inception in 1971 the CBC had been advocating for strong
environmental policies, including the Clean Water Act (1972); the Ma-
rine Protection, Research, and Sanctuaries Act (1972); the Endangered
Species Act (1973); the Safe Drinking Water Act (1974); the Toxic Sub-
stances Control Act (1976); the Comprehensive Environmental Response,
Compensation, and Liability Act (1980); and the Nuclear Waste Policy
Act (1982)." With the CBC's leadership, in 1990 the EPA established the
Envirenmental Equity Work Group (EEWG) in responise to findings by
social scientists that “'racial minority and low-incorne populations bear a
higher environmental risk burden than the general population’ and that
the EPA’s inspections failed to adequately protect low-income communi-
ties of color.”” Based on this knowledge, the EPA defines environmental
justice as “the fait treatment and meaningful involvement of all people
regardless of race, color, national origin, or income, with respect to the
development, implementation, and enforcement of environmental laws,
regulations, and policies.”® The EEWG was tasked with two primary
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functions: first, to evaluate evidence that racial minority and low-income
groups bear a disproportionate burden of environmental risks, and sec
ond, to identify factors that contribuite to different risk burdens and sug-
gest strategies for improvement.?

In 1992, one year after the People of Color Environmental Leadership
Summit, the EPA formed the Office of Environmental Equity, and in 1993
it created the National Environmental Justice Advisory Council (NEJAC).
By 1994 the office’s name was changed to the Office of Environmental
Justice. That same year President Bill Clinton issued Federal Actions to
Address Environmental Justice in Minarity Populations and Low-Income
Papulations, Executive Order 12808. The executive order created the In-
teragency Working Group on Environmental Justice, which was charged
with conducting research, data collection, and analysis. To date, the ex-
ecutive order remains the cornerstone of environmental justice regula-
tion in the US, with the EPA as ifs central arbiter. The EPA’s primary EJ
functions lie in standard setting, permitting of facilities, grant making,
issuing licenses and regulations, and reviewing proposed actions of other
federal agencies.!

Executive Order 12898 mandates federal agencies to ensure that re-
cipients of federal funds comply with Title VI of the Civil Rights Actof
1964 “by conducting their programs in a non-discriminatory manner
{based on race; color, or national origin]. Unlike Title VI, Executive Order
12898 does not create legally enforceable rights or obligations."" Seme
critics argue that Title VI is ineffective at addressing environmental in-
justice, in part because it is unlikely that section 6oz (the clause prohibit-
ing discrimination in federally funded projects) is privately enforceable,

Legislative efforts to pass an EJ bill have been vexed for decades.
The first attempt to pass an E] bill—the Environmental Justice Act of
1992 (H.R. 2105)—died in committee in both the House and the Sen-
ate. Then, with a Republican takeover in 1994, Congress hamstrung fur-
ther efforts to pass this progressive legislation. Subsequent attempts to
pass environmental justice legislation went awry in 2007 and again in
2011 with a proposal by Representative Jesse Jackson Jr. (D-IL) to amend
the Constitution, recognizing the “right to a clean, safe, and susta inable
environment.” Another congressional blow to EJ was delivered in 2009
when the Congressional Research Service stopped using the term “envi.
ronmental justice” as a tool for citizens to track Ej-related legislation.B
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In the court system, scholars generally recognize the limited results
of EJ law. Legal scholars Clifford Rechtschaffen, Eileen Gauna, and Cath-
erine O’Neill said in 2009 that legal challenges have met with “mixed
success,” where “claims alleging violations of the Equal Protection Clause
of the U.S. Constitution have largely failed because of the difficulty of
proving intentional discrimination. Other claims, some using tradi-
tional common law theories and environmental laws, have been some-
what more successful.”* The authors contend that, overall, integrating
E] into environmental regulations in a meaningful way has proven to be
extremely complex. More recently, another study found that courts have
provided too few opportunities for environmental justice advocates to ef-
fect change when limited to Title VI of the Civil Rights Act of 1964, the
Equal Protection Clause of the Fourteenth Amendment to the US Consti-
tution, and the National Environmental Policy Act.!

EJFRAMEWORKS IN THE CAPITALIST STATE

Changing the name of the Office of Environmental Equity to the Office
of Environmental Justice in 1994 came on the heels of public criticism
and reflects what remains a long-standing debate in activist, academic,
and legal EJ circles.”® As many have pointed out, the difference between
environmental equity and environmental justice is in how risk is distrib-
uted. Equity says that the burden of environmental risk should be equally
distributed among all populations, whereas justice guarantees protection
from environmental degradation, prevention of adverse health impacts,
mechanisms for accountability, and the availability of remedial action
and tesources. Justice guarantees three basic rights: the right to infor-
mation, the right to a hearing, and the right to compensation;” or as EJ
activist Mike Ewall succinctly states, “It represents the fundamental dif-
ference between the concepts of ‘poison people equally’ and ‘stop poison-
ing people, period!’ "

While proving environmental racism is easier said than done when
it comes to law, scholars also argue that simply defining terms like envi-
ronmental justice, environmental racism, arid even environment and environ-
mentalism can be difficult and contentious. For instance, environmental
racism is a narrow term that doesn’t account for ways in which poor
white communities are affected by polluting industries, or the ways it can
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ignore the historic and systemic nature of racism. From this perspective,
the question is, is race or class responsible for discriminatory pollution?
Similarly, how we understand environment raises questions about human
presence in and use of the environment. In whatever ways we answer
these questions, they are rooted in certain fundamental assumptions:
first, they are based on a paradigm of social justice that presumes the
authority of the State (nation-state), under which victims of social injus-
tice are presumably subjected with their consent, even if as ethnic mi-
norities they are “others.” Scholars often call the ethnically diverse State
the multicultural or multiethnic State. Second, the multicultural State is
a form of democracy where justice is framed by principles embedded in
a capitalist system. This leads to a third point: that justice is presumed

to follow a distributive model. Let’s briefly analyze each of these three
points.

The multicultural nature of the State is capable of recognizing that

ethnic and cultural groups have varied histories and interests, and some-
times those interests clash with each other. This is exemplified in the
Southwest where hundreds of years of colonial interactions between In-
digenous peoples, Hispano populations (Spanish descendants who were
under Spanish and later Mexican rule prior to the Treaty of Guadalupe
Hidalgo), and more recent white settlers have led to complicated and on-
going environmental battles based on conflicts over Spanish land grants
and American treaties and laws and varied ideas about proper land use.
For example, in northern New Mexico in the 1980s and ‘9os, environ-

mentalists (predominantly white) came into conflict with the Hispano

community of Ganados del Valle over the community’s controlled use of
elk-grazing habitat.”® In another northern New Mexico example, battles
over forest use demonstrated widely divergent beliefs among white envi-
ronmentalists, state forest service officials, Chicano, Hispanic, and La-
tino activists, Indigenous peoples, and even nuclear scientists as a result
of the Los Alamos Nuclear Laboratory.2

Bringing us to the second point, the logical question is how would an
accurate EJ analysis account for these particularities, or differences, and
can they coexist under the universalizing impulse of the State? Racism
at its most basic level is the denial of the benefits of national citizenship

(particularly equality), either covertly or overtly. In theory, equality in a"

democracy means that all people, regardless of ethnicity or race, have
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equal opportunity to enjoy the potential advantages available to them: a
comfortable life with financial security, fair wages, a clean environment,
education, and so on. These represent, in a capitalist democracy, the
promise of material benefits for all.2

Third, if justice is a function of the capitalist State (which is imbued
with the power to correct wrongs), when redress is sought for environ-
mental injustices committed against ethnic minority groups, it is typically
conceived of as distributive justice. That is, both the risks of environmen-
tal degradation and the benefits of a clean environment would be evenly
distributed among citizens. However, some scholars contend that a dis-
tributive framework of justice is insufficient, because on a global scale,
it doesn’t account for the “social, cultural, symbolic, and institutional
conditions underlying poor distribution in the first place.”? This would
also be true in the domestic sphere. In this line of reasoning, a focus on
the distribution of goods and “bads” ignores group difference, perpetuat-
ing a lack of recognition and participation (for example, the right and in-
stitutional ability of activists and communities to speak for themselves).
This relates directly to Indigenous peoples. One example is the United
States” refusal to abide by the United Nations Declaration on the Rights
of Indigenous Peoples (UNDRIP) in the Dakota Access Pipeline contro-
versy, and its guarantee of the right of free, prior, and informed consent
in projects that involve industrial development in traditional Indigenous
lands.” Had the US Army Corps of Engineers taken seriously the United
States’ commitment to the UN declaration, in which the Standing Rock
Sioux Tribe would have been given the opportunity to exercise their in-

stitutional ability to speak for themselves, one can imagine a different
outcome to the Dakota Access Pipeline controversy.

THE POLITICAL DIFFERENCE OF INDIGENOUS PEOPLES

Emphasizing the ways that a solely distributive notion of environmen-
tal justice fails Indigenous peoples, EJ scholar David Schlosberg notes
different conceptions of justice in the EJ movement, and that too often
Indigenous conceptions of justice—and Indigenous ways of understand-
ing land and human relations with it—are obstructed or not recognized
at all. Even more problematic, as he points out, Indigenous nations in
North America experience numerous barriers to their participation in
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the governance of environments, Broadening participation, he contends,
would enhance recognition and validate diverse ways of valuing land.™

For a conception of environmental justice to be relevant to a group
of people, it must fit within conceptual boundaries that are meaning-
ful to them. Indigenous peoples fighting for political attonomy from
the hegemony of the State are fighting the forces of colonialism while
simultaneously fighting capitalism—all aimed at control of land and re-
sources—with colonialism as the precondition for capitalism. The wealth
generated in the Americas (much of it transferred to Europe) could only
accumulate from centuries of violent Indigenous displacement, geno-
cide, and land theft. Colonialism is inextricably bound up with slavery,
having paved the way for the transatlantic siave trade initiated by Co-
lumbus in his first voyage to the “New World." Colonialism and slavery
are also irrefutably linked to the unprecedented amassing of wealth in
the United States. Karl Mary recognized colonialism as the genesis of
what he called “primitive accumulation,” con necting colonialism, slavery,
and capitalism. He wrote, “The discovery of gold and silver in America,
the extirpation, enslavement and entombment in mines of the aboriginal
population, the beginning of the conquest and looting of the East Indies,
the turning of Aftica into a warren for the commercial hunting of black-
skins, signalised the rosy dawn of the era of capitalist production. These
idyllic proceedings are the chief momenta of primitive accumulation.”™
In the foundation of the US, slavery and capitalism are the two corner-
stones made possible by colonial dispossession of Indigenous lands.

In settler colonialism, which is viewed not just as a historical event

butalso a structure designed to eliminate the Native via physical and po-
litical erasure, the putpose of political control and domination is to gain

access to territory.?

The political erasure of Indigenous peoples happens
in many different ways, including the refusal of the State to fully recog-
nize the nationhood of Native collective existence. Ini the US legal system,
Native nationhood is expressed as federal recognition and the so-called
government to government relationship.” In other words, the State has
become the sole determiner of Native nationhood, despite the longevity of
a people and a community that have been tied to a place since time imme-
morial and their collective ongoing Indigenous identity. Native peoples
are thus in the position of fighting against the whims of the State mot only

to protect their lands but also for their continued existence as nations.
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Central to Native nationhood is sovereignty. Federal law has long rec-
ognized the inherent sovereignty of Native nations based on treaty rela-
tionships, but it is a limited form dictated by legal doctrines as imagined
by the US Supreme Court. The first three cases ever argued in front of
the court involving [ndians, referred to as the Marshall Trilogy. form the
basis of today’s canon of federal Indian law. The court created what legal
scholars have widely called legal fictions that constructed Native peoples’
relationships with the State that reached beyond the original intent of
the treaties (the recognition of the independent existence of tribal na-
tions), reining them in under federal control without their consent. In
the first case, Johnson v. M'Intosh (1823), 1o settle a land dispute between
two white men and out of a need to more clearly define land law in the
fledgling country, the court articulated the so-called doctrine of discov-
ery, the idea that European religious and cultural superiority gave the US
the superior right of title to land by virtue of discovery, while Native na-
tions merely possessed the right of occupation, or usufruct rights. In the
1831 case Cherokee Nation v. Georgia, the court denied the independent
existence of the Cherokee Nation, claiming they were a “domestic de-
pendent nation.” likening the relationship as a ward to its guardian. The
following year in the Worcester decision, the court asserted the primacy of
the federal government to deal with Native nations, saying that the state
of Georgia had no authority over Indian.affairs and giving birth to the
concept of inherent—but limited—sovereignty. More than one and a half
centuries of legal decisions and legislation have ch ipped away at Native
nations’ control over their own lives and lands, resulting in a form of sov-
ereignty they never agreed to, with many nations having been stripped of
their sovereignty altogether. The legal framework that governs the tribal-
federal nexus forms the core of what is thought of as a settler colonial
structure in a relationship of domination.

E] for Indigenous peoples, therefore, must be capable of a political
scale beyond the homogenizing, assimilationist, capitalist State. It must
conform to a model that can frame issues in terms of their colonial con-
dition and can affirm decolonization as a potential framework within
which environmental justice can be made available to them. It must also
recognize that racism is imbricated with colonialism in a logic that, as
E] geography scholars Anne Bonds and Joshua Inwood claim, “situates
white supremacy not as an artifact of history or as an extrerne position,
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but rather as the foundation for the continuous unfolding of practices of
race and racism in settler states.”?

We might think of this as a project to “Indigenize” environmental jus-

tice. Indigenizing EJ by centering Native issues means it should conform -

to principles outlined in decolonizing theories and Indigenous research
methodologies, defined as “research by and for Indigenous peoples, us-
ing techniques and methods drawn from the traditions, and knowledges
of those people.” While Indigenous peoples’ lived experiences vary from
place to place, there are common realities they all share in the experience
of colonization that make it possible to generalize an Indigenous meth-
odology while recognizing specific, localized conditions. Maori scholar
Linda Tuhiwai Smith (who broke ground with her book on decoloniz-
ing methodelogies), quoting Franke Wilmer, notes that “the Indigenous
voice speaks critically to the narrative (some would say the myth) of the
nation-state—the hierarchical, incorporative, coercive state that exists, in
part, to facilitate the process of creating economic surplus on an interna-
tional scale.” Creating economic surplus is possible from not only the
exploitation of Indigenous lands but the commodification of them also—
that is, the construction of land as property. Such an understanding ne-
cessitates the constant migration of people, which relies on Indigenous
displacement and disappearance.®

From an Indigenous standpoint, justice must transcend the dis-
tributive, capitalist model. Indigenous modes of justice typically reflect
a restorative orientation. A decolonized American justice system would
also necessarily encompass both the colonized and the colonizer. In es-
sence, justice for Indigenous peoples is about restoring balance in rela-
tionships that are out of balance.® In Western legal theory “laws hold
insofar as those in economic and political power say they do,” as legal
scholars Wanda McCaslin and Denise Breton argue, but Indigenous peo-
ples rarely experience Western law as either fair or equitable; for them,
law is an enforcer of oppression.™ For this reason, McCaslin and Breton
argue three points: (1) that decolonization is good for both the colonizers
and the colonized because it can restore right relationship to all involved;
{2) rule by force cannot somehow become benevolent or even benign; it
punishes the colonized for who they are; and (3) colonization has steered
the colonizers away from their own ancestral wisdom. Decolonizing the

colonizers is necessary so that they can once again learn how to respect
themselves and others.
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CULTURAL DIFFERENGE: CENTERING INDIGENOUS
WORLDVIEWS AND THE FAILURE OF THE EPA

The very thing that distinguishes Indigenous peoples from settler socie-
ties is their unbroken connection to ancestral homelands, Their cultures
and identities are linked to their original places in ways that define them;
they are reflected in language, place names, and cosmology (origin sto-
ries). In Indigenous worldviews, there is tio separation between people
and land, between people and other life forms, or between people and
their ancient ancestors whose bones are infused in the land they inhabit
and whose spirits permeate place. Potawatomi scholar Kvle Powys Whyte
refers to these interconnections as systems of responsi

ity. Based on
his study of various Indigenous philosophies and how Indigenous pecple
relate to land and the environment, Whyte notes that environmental in-
justice occurs when systems of responsibility between humans and the
land are disrupted through the processes of colonization;

In these cases, environmenta! injustice cuts at the fabric of sys-
tems of responsibilities that connect [nonhuman] people to hu-
mans, nonhumans and ecosysterns. Environmental injustice can
be seen as an affront to peoples’ capacities to experience them-
selves in the world as having responsibilities for the upkeep, or
continuance, of their societies, . .. Environmental injustice can
be seen as occurring when these systems of responsibilities ate
interfered with or erased by another society in ways that are too
rapid for indigenous peaples to adapt to without facing significant
harms that they would not ordinarily have faced.®

So, it is the interruption of the collective continuance of a people that
disables their systems of responsibility, which are built upon place-based
knowledge accumulated over eons. Throughout this book we will explore
the nuances of these worldviews, particularly in chapter 7 on the topic of
sacred sites and what constitutes them and their relationship to environ-
mental fustice. These are inevitably discussions about the spiritual
dations of Native peoples that inform all other aspects of life, including
the political relationships that shape today’s Native nations. This section
of chapter 1, however, reveals how the philosophies undergirding cultural
difference that Native peoples assert do, or conversely do not, find their

way into State-based environmental justice frameworks. %

foun-



28 AS LONG AS GRASS GROWS

Although the Environmental Protection Agency was formed in 1970,
American Indians were not substantively included in the EPA policy
schema until 1984. That year, under the Reagan administration, the
EPA issued its Policy for the Administration of Environmental Programs
on Indian Reservations. Barelywfour pages long, the document’s purpose
was essentially to affirm the trust-based government to government re-
lationship between tribal nations and federal agencies.” It acknowledged
tribal governments as the primary parties for standard setting, decision
making, and program management relative to environmental policy on
reservations. It also promised to take affirmative steps to assist tribes
in those duties, to remove legal and procedural impediments to work-
ing effectively with tribal governments. It assured that tribal concerns
and interests were considered in EPA actions that may affect reservation
environments, encouraged interagency cooperation with tribal govern-
ments, and pledged to incorporate all those principles into the agency's
planning and management activities. Despite these promises, the federal
government’s efforts fell short and concerns were raised about the lack
of effective consultation and collaboration between tribal governments
and federal agencies. With the founding of the National Environmen-
tal Justice Advisory Council (NEJAC) in 1993, other policy statements
were issued, such as the Guide on Consultation and Collaboration with In-
dian Tribal Governments and the Public Participation of Indigenous Groups
and Tribal Citizens (November 2000), and Meaningful Involvement and
Fair Treatment by Tribal Environmental Regulatory Programs (November
2004), both compiled by NEJAC’s Indigenous Peoples Subcommittee.

Both reports built upon the 1984 document, elaborating on tribal sov-
ereignty and fleshing out the finer details of things like federal Indian
law, effective consultation practices, public participation, interagency
cooperation, and other administrative functions of the State to better fa-
cilitate tribal-federal relationships in the realm of environmental policy
and law. They reflect an expanding agenda that encompassed nonfeder-
ally recognized tribes, grassroots organizations, sacred sites, and interna-
tional human rights and language that recognized tribal models of fair
treatment and meaningful public participation.

In 2011 the EPA’s Office of International and Tribal Affairs and OFf
fice of Environmental Justice commissioned another report “to provide
advice and recommendations about how the Agency can most effectively
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address the environmental justice issues in Indian country, includ-
ing in Alaska and Hawaii and those facing indigenous peoples both on
and off reservations,” asking Indigenous peoples for their input. Now
called the Indigenous Peoples Work Group (formed in 2011), in 2013 the
committee submitted its Recommendations for Fostering Environmental
Justice for Tribes and Indigenous Peoples. The IPWG was an ad hoc eleven-
member group of Indigenous advisors from diverse backgrounds, includ-
ing representatives of tribal governments, Indigenous grassroots groups,
environmental organizations, academia, and elders and youth. The com-
missioned report was the first government effort to specifically and
comprehensively address environmental justice for Indigenous peoples.

The IPWG was certainly not the first committee to be composed of In-
digenous advisors, as the prior two studies under the Indigenous Peoples
Subcommittee were also predominantly. staffed by Native people. The
EPA recommendations from 2000 and 2004 are notable for their prosov-
ereignty and treaty-rights positions, empowering Native participation,
and incorporating Native values into the federal administrative appara-
tus relative to environmental programs. Ultimately, however, the focus
of the earlier recommendations was constrained by their deferral to fed-
eral law, problematically attempting to adapt Indigenous peoples’ needs
to the existing domination-based legal structure. The historical context
of colonialism was almost completely absent. But what was significant
about the 2013 Recommendations document is its heightened attention to
history, explicitly naming the processes of dispossession that have led to
the environmental injustices faced by E&mmno:m peoples today. There is
no whitewashing or sugarcoating of history here:

“Advanced” knowledge, innovation, technology and wealth have
accelerated the insatiable need to feed, finance and advance
growth and development, consuming natural resources at a rate
that exceeds Mother Earth’s ability to restore. At the same time,
Indigenous peoples whose communities and nations pre-date
the settler-state have maintained their unique relationships with
the land, rivers, seas and sky. But in the 500 years since west-
ern contact, indigenous peoples have experienced dispossession
and disenfranchisement, rendering them one of the most vul-
nerable subgroups on standard measures for quality of life and
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sustainability such as: poor health, obesity, unemployment, teen
pregnancies, high school drop-out rates, drug abuse, incarcera-
tion, etc. . . .

EPA must remain vigilant to the historical reality that federal
policy recognizing tribes’ separate political existence and sover-
eignty depends upon the cultural distinctiveness of tribes from
the larger American society. Institutions of tribal governance in-
clude extended kinship networks that “do not exist to reproduce or
replicate dominant canons appearing in state and federal courts.”
This “Dilemma of Difference” occurs even within tribes, such

as the diversity of spiritual expression and the social contexts of
tribal community members.®

The Recommendations document names some of the challenges fac
ing Native peoples’ ability to maintain traditional lifeways and ancestral
places: sustainability of homelands, subsistence lifestyles, cultural and
ancestral (sacred) sites, and environmentrelated health-care issues, in-
cluding reproductive health and food insecurity. it recognizes the prob-
lems inherent in federal Indian law, which complicates E] issue
jurisdictional conflicts and whose sovereignty prevails. Further, it refers
to President Obama’s 2009 executive order on tribal consultation (Exec.
Order No. 13175) and the UN Declaration on the Rights of Indigenous
Peoples (UNDRIP) as established principles upon which to build a federal
framework for Indigenous EJ. Several aspects of UNDRIP are invoked,
including the right of free, prior, and informed consent. Numerous sug-
gestions were made that would integrate various Native institutions, en-
abling the engagement of the best and brightest of Indi
intelligentsia. One of its most important recommendations was for the
EPA to establish a standing Indigenous Peoples Environmental Justice
Committee or a standing NEJAC subcommittee. Overall, the document's
twenty-four recommendations contained the most extensive
centered solutions ever offered to build an E] foundation for
peoples. It might also be said that the Recommendations document paral-
leled and refiected the trajectory of Indigenous studies schelarship, re-

sisting the previous pattern of deferring to State-based law
agendas.

s due to

genous peoples’

Indigenous-
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and statutory
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In 2014, after receiving the recommendations from NEJAC's Indig-
enous Peoples Work Group, the EPA issued its Policy on Environmental
Justice for Working with Federally Recognized Tribes and | ndigenous Peoples,
supplementing its Plan EJ 2014, 2 roadmap designed to help the EPA inte-
grate E] into the agency’s programs, policies, and activities. It was written
with the intent to create standards applicable to all Indigenous peeples on
the US continent and in Hawaii, Puerto Rico, and the Mariana Islands.®
In general, the seven-page document did not include any dramatically
new policy statements, but for the most part simply reiterated many of the
principles articulated in the previous guidelines, with updated language
drawn from more recent executive orders and other policy implementa-
tion tools.

Noticeably abisent from the new policy statement was any reference to
the United States’ colonial history or some of the more specific problems
Indigenous communities face that the Recommendations document de-
tailed (especially food insecurity and subsistence lifeways). What it does
mention is the EPA's desire to integrate Indigenous traditional ecological
knowledge into environmental science, policy, and decision-making pro-
cesses “as appropriate and to the extent practicable and permitted by law,”
and it does affirm the “importance” of UNDRIP, but only to the extent
that its principles are consistent with the mission and authority of the
agency. It “seek(s] to be responsive to environmental justice concerns”
and understand definitions of health and environment from Indigenous
perspectives. No standing Indigenous people’s committee was created as
recommended. This policy statement, like tha previgus ones, emphasizes
the language of “fair treatment and meaningful involvement” of Indig-
enous communities. The document closes with the following disclaimer:

This document identifies internal Agency policies and proce-
dures for EPA. This document is not a rule or regulation and it
may not apply to a particular situation based upon the circum-
stances. This document does not change or substitute for any law,
regulation, or any other legally-binding requirement and is not
legally enforceable. As indicated by the use of non-mandatory lan-
guage, this Policy does not create any judicially enforceable rights
or obligations substantive or procedural in any person.*
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The EPA’s obvious weaknesses explain, at least in part, how things
went so horribly wrong with Standing Rock. For one thing, the dis-
claimer makes it clear that none of the Indigenous-affirming language
used in the policy statement is legally binding, making the document
aspirational only. A more cynical—or perhaps realistic—perspective
would be that the EPA’s entire Indigenous policy stance amounts to no
more than a fagade, a ruse to cover for the more standard project of the
State to hamstring Indigenous peoples’ rights to self-determination, as
articulated in international rights agreements like UNDRIP and previ-
ous covenants like the International Covenant on Civil and Political Rights
(which was affirmed in NEJAC’s 2004 policy report). And there’s plenty
of evidence for this argument. In the EPA’'s 2014 policy statement, the
language emphasized tribal “consultation” and “involvement,” as com-
pared to language in UNDRIP, particularly the right to “free, prior, and
informed consent.” Consent implies the power to veto any action a tribal
government or people disagrees with, whereas consultation means that
even if a community objects to a proposed project (like a pipeline), it has
no power to stop it, and the federal government will have theocretically
met its legal obligation to “consult” with them, no matter how flimsy
such a consultation may actually have been. This is in fact what happened
in the Standing Rock case, leading to the three federal departments’ {In-
terior, Justice, and Army) announcement to halt the DAPL having recog-
nized that the tribe had not been adequately consulted. Needless to say,
it took months of high-profile demonstrations for the agencies to come to
this conclusion. Further bolstering the argument that the federal govern-
ment doesn't really believe in internationally based rights to Indigenous
self-determination is that when the Obama administration endorsed
UNDRIP in 2010, it issued a fifteen-page announcement littered with
disclaimers.*

In the Obama announcement, the administration asserts the dubi-
ous, unsupported claim that the “{UN] Declaration’s call is to promote the
development of a concept of self-determination for indigenous peoples
that is different from the existing right of self-determination in interna-
tional law.”* It goes on to emphasize the disclaimer contained in UN-
DRIP itself, that “the Declaration does not imply any right to take any
action that would dismember or impair, totally or in part, the territorial
integrity or political unity of sovereign and independent States™; in other
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words, moves toward independence. Put ancther way, the statement ar-
gues that the meaning of self-determination is limited to domestic law,
which as we have seen, is a dictatorial and colonial approach to the rec-
ognition of Indigenous self-determination, The rest of the administra-
tion’s announcement is spent in sanctimonious declarations about all the
ways the US honors its relationship with Native Americans in its ongoing
rehearsal of “benevolent supremacy.”* Granted, Obama and his admin-
istration more than any other honored Native nations’ political status, set-
tled immense land claims, went out of the way to visit reservations, and
signed important executive orders addressing some of the most pressing
problems in Indian country. But never has the federal government offi-
cially acknowledged the term “colonialism” to describe the sociopolitical
and legal structure that still governs the relationships between the US
and Indigenous peoples. When the federal government does acknowl-
edge its depredations, they are invariably sanitized as a simple “wrongdo-
ing” or “mistreatment” consigned to a distant past.

To summarize, the extent to which the US government has incor-
porated Indigenous peoples into its environmental justice policy regime
has, predictably, mirrored and replicated its hegemonic relationship to
Native peoples in the language of benevolent supremacy. The political
relationships are always evolving, always fragile, and subject to the un-
predictable whims of the US political system. And it's been Indigenous
peoples’ initial assertions of sovereignty that have led to what advances
have been made in distinguishing an Indigenized EJ from a more main-
stream EJ, based on a differentiated cultural, legal, and political status.
Next, we turn to specific histories and circumstances that constitute a

broadly defined concept of environmental injustice, rooted in the history
of the US settler State.



